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VERMONT ENVI RONMVENTAL BQOARD
10 V.S. A Chapter 151

RE. Finard-Zam as Associates by Mermor andum of Deci si on

C. Dani el Hershenson, Esq. Land Use Permt
P.O Box 909 #1R0661~EB
Norw ch, VT 05055

Edward Dyer

P.O Box 62

Rutland, VT 05701

Jane Wbods
3504 W/l derness Blvd. W
Parrish, FL 34219

Paul Hand%
1907 Shel burne Road
Shel bur ne, VT 05482

This decision pertains to various prelimnary notions
in the above matter. As is explained below the
Envi ronnental Board has decided to grant the notions to
dism ss the appeal of the Vernont Natural Resources Council
(VWNRC) with respect to Criterion |(G (conformance with
wetl and rules) and to deny the renmainder of the motions to
dism ss the appeals of VNRC and G tizens for Responsible
Growth/Rutland (CRG. The Board al so has decided that
VNRC, CRG and the City of Rutland are parties to this
appeal. Finally, the Board has decided to grant VNRC's and
CRG's notions to stay the permt and to conpel access to the
property, to deny their nmotion to recess, and to revise the
hearing schedule to allow investigation of the wetlands at
i ssue.

. BACKGROUND

The District #1 Environmental Conm ssion issued Land
Use Permt #1rR0661 on Novenber 8, 1989. The permt
aut horizes the construction of a 442,000 square foot
shopping center with associated utilities, parking and
| andscapi ng on a 92-acre parcel, and a new wetland on a
15.35-acre parcel nearby. Both parcels are |located off U.s.
Route 7 in the Town of Rutland, Vernont. Finard-Zam as
Associates (the Permttee) is the devel oper for this
project. Edward Dyer, Jane Wods, and Paul Handy (the
Co-permttees) are owners of the tracts on which the
proposed project is to be |ocated.

VNRC and CRG (collectively, the Appellants) filed a

joint appeal of the permt on Decenber 1, 1989. CRG
appeal ed with respect to air pollution and fiscal inpacts,

459M
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under the followng criteria of 10 V.S. A § 6086(a): 1 (air
pollution), 7 (municipal inpacts), 9(A) (inpact of growh),
9(H (costs of scattered developrment), 9(J) (public utility
services), and 9(K) (developnent affecting public

I nvest ments) .

VNRC appeal ed regarding inpacts on wetlands, under the
followng criteria of 10 V.S.A § 6086(a): 1 (water
pol lution), including specifically |1(G (conformance wth
wet | and rulesg; 4 (soil erosion); 8 (rare or irreplaceable
n?tur?I areas); and 10 (conformance with local or regiona
pl ans).

On Decenber 13, 1989, the Appellants filed a notion for
a discovery order to gain access to the property. On
January 3, 1990, the Permttee filed a cross-appeal. On
January 4, 1990, Environnmental Board Chairman Stephen Reynes
convened a prehearing conference in the Town of Rutland,
Vernmont. At the prehearing conference, the Permttee filed
two notions to disnmiss, one seeking dismssal of the CRG
appeal , and the other seeking dismssal of the VNRC appeal

On January 23, 1990, the Board issued a prehearing
conference report and order, which set deadlines for filing
prelimnary notions and nenoranda, including in part a
requi renent that petitions for party status be filed no
| ater than February 5. On January 30, the Town of Rutland
filed a notion to dismss both appeals with a supporting
memorandum  On January 31, the Permttee filed a wthdrawal
of its cross-appeal, and nenoranda in support of its notions
to dismiss. On February 1, 1990, the Appellants filed an
opposition to the cross-appeal and the follow ng notions
w th supporting menoranda: substituted notion for a
di scovery order to conpel entry on lands, notion to stay
site work, and notion to recess hearing.

On February 13 and 14, 1990, respectively, the Town and
and the Permttee filed nmenoranda in response to the various
motions filed by the Appellants on February 1. On February
15, the Town filed an additional nenmorandum of law. On that
date, the Appellants filed a nenorandum in opposition to the
various notions to dismss and a notice of objection to the
Board's order requiring petitions for party status to be
filed by February 5.

_ On February 21, 1990, the Board convened oral argunent
I N Rutland, Vernmont on the issues raised in the prelimnary
motions and nenoranda. At the oral argunment, the Town of
Rutland filed a supplenental nenorandum  The Appellants
sought to introduce various docunents issued by the Water
Resources Board (WRB) concerning the adoption of the wrB's
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wetland rules. The Town objected to the introduction of
t hese docunents.

On February 28, 1990, in response to questions fromthe
Board at oral argument, the Appellants filed a letter
stating that therr proposed investigation of wetlands on the
project tracts could begin after May 1 and that prefiled
testinmony on the issue of wetland inpacts could be filed by
May 14.

1. | SSUES
The issues before the Board are:

a. Wiether to dismss the appeals for the various
reasons set forth in the nmotions to dismss and supporting
menor anda.

b. Whet her the Board should vacate its order which
required persons to submt ?etitions for party status by
February 5 because the Appellants and the City of Rutland
were parties before the District Conm ssion and therefore
are parties to this appeal.

~c.  \Wether the Board should grant the Appellants'
notions to stay, gain site access, and recess the
proceedi ngs.

The Board accepts the Permttee's withdrawal of the its
cross-appeal as not contrary to the val ues enbodied in Act
250 and therefore does not address the issues it raises.

[11. DI SCUSSI ON
A Mbtions to Dismss

VNRC and CRG filed a joint appeal, with each _

organi zation appealing on separate grounds. The Permttee
and the Town of Rutland noved to dism ss these appeals for a
variety of reasons. one of the challenges is comon to both
appeals; the rest relate only to one or the other of the
appeals. To the extent that any challenges to the appeals

Ich were raised in the notions to dismss are not
addressed bel ow, such chal |l enges are deni ed.

1. Common Chal | enae: Def ective Notice of Anneal

- Both the Permttee and the Town argue that the VNRC/CRG
notice of appeal is procedurally defective. They state that
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the notice only raises Act 250 criteria and issues, and does
not challenge the District #1 Conm ssion's findings or
assign error to the District Comm ssion's decision. They
base their argunents on 10 V.S. A § 6089(a), which requires
a de novo hearing on all findings requested by a party, and
on Board Rule 40(A), which states that notices of appeal
shal | assign reasons why the district conm ssion decision
was in error.

The Appellants respond that their appeal is sufficient
to place other parties on notice of what is at issue in the
gwmeeding They al so state that their appeal faults the

i strict Commssion for ignoring the evidentiary and factua
I ssues which they raised before the District Conm ssion, and
that this is an allegation of error. Further, they argue
that Vernmont courts do not require "hypertechnical
pl eadi ng. "

The Board concludes that the appeals are not invalid
for failure to challenge findings or assign error to the
District commission’s decision. 10 V.S A § 6089(a) states
that »[tihe Board shall hold a de novo hearing on al
findings requested by any party." Board Rule 40 provides in
pertinent part:

(A) Any party aggrieved by an adverse determ nati on by
a district conm ssion may appeal to the board and wll
be given a de novo hearing on findings, conclusions and
permt conditions issued by the district comm ssion

The appeal shall consist of the original and 10 copies
of the appeal and of the decision of the comm ssion;
reasons assigned why the appellant believes the

comm ssion was in error, and issues the appellant
claims are relevant shall be stated in the

appeal .

(© The scope of the appeal hearing shall be limted
to those reasons assigned by the appellant why the
comm ssion was in error unless substantial inequity or
injustice would result from such limtation

The Board does not interpret 10 V.S. A § 6089(a) to
require that appellants specify, in their appeals, district
comm ssion findings which they challenge. That provision
governs the nature of the hearing that the Board will give
appel l ants who chal |l enge district comm ssion decisions by
specifying that such a hearing will be de novo. It does
not govern the content of notices of appeal
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Board Rule 40 does govern the content of appea
notices. Its purpose is to pronpt appellants to focus their
appeal s and state the issues with reasonable specificity.
The policy of the Board has always been to construe notices
of appeal liberally.

The question of whether the Appellants' notice of
appeal is specific enough is a close one, but on bal ance the
Board believes that the notice as a whole neets the purpose
of focusing the appeal and stating the issues. The
Appel l ants have identified which of the Act 250 criteria are
being appealed. Wth respect to the many of the criteria,
the Appellants also have stated specific issues they seek
the Board to address. Further, their notice states that the
District Conmssion ignored the evidentiary and factual
i ssues which they raised in the District Conm ssion
proceedi ngs, to which the Permttee and the Town were
parties and therefore should know what was presented.

The Board notes that its ruling does not suggest that
appel lants shoul d disregard the requirenments of Rule 40.
The Apﬁellant§ notice of appeal was barely sufficient to
meet the rule's requirements, and it was not as helpful to
the process as it could have been.

2. Chal l enses to VNRC Appea

a. Defective notice of appeal with respect to
Criteria | (B) and 4

VNRC's appeal includes inpacts on wetlands under
Criteria 1, 4, 8, and 10. The Permttee argues that the
appeal only states an "issue" that relates to Criterion 8,
which is whether the wetlands are rare and irreplaceable
natural areas. The Permttee asserts that, even if the
Board finds the notice of appeal acceptable generally
because the notice states what the issues are, it should
still dismss Criteria | (B) and 4 because no "issue" was
specified by VNRC with respect to the criteria.

For the reasons given above that the notice of appeal
generally is proper, the Board also concludes that the
notice is proper with respect to the VNRC appeal of Criteria
1(B) and 4.

b. Vested right (Criterion | (G (wetland rules))

VNRC raised Criterion (G in its appeal. Criterion
1(G) requires that projects subject to Act 250 jurisdiction
not wviolate the rules of the Water Resources Board (WRB)
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relating to significant wetlands. 10 V.S. A §
6086(a)(1)(Q.

To rule on this issue, the Board nust take note of the
relevant facts. Title 3, Section 810(4) of the Vernont
Statutes allows the Board to take official notice, at any
stage of the proceedings, of judicially cognizable facts.

In re Handv, 144 Vt. 610, 612 (1984). Accordingly, the

Board nmakes the followi ng findings of fact, which it
determnes are judicially cognizable because they are
matters of public record:

1 10 V.S. A § 905(9), authorizing the WRB to issue
wetl and rules, was effective on July 1, 1986

2. For nearly three years after that date the WRB and the
Agency of Natural Resources held extensive discussions

and public meetings concerning regulating wetlands, and

circulated various drafts of potential wetland rules.

3. The application for this project was filed with the
District #i Environnental Conm ssion on COctober 21,
1988. Over a dozen hearings were held on the
application, and substantial numbers of w tnesses
testified. The District Conmm ssion concluded that
Criterion | (G did not apply to this project.

4, Pursuant to the rul emaking process authorized in the
Adm ni strative Procedure Act, 3 V.S.A § 836, the W\RB
filed wetland rules with the Interagency Commttee on
Adm nistrative Rules (ICAR) on April 5, 1989. The WRB
proposed the rules to the public on April 24, 1989.
After holding public hearings around the state and
soliciting and reviewing witten comment, the WRB
adopted the wetland rules on February 8, 1990. The
rul es became effective on February 23, 1990.

5. On February 22, 1990, the WRB filed a proposal wth
IcaR to amend the wetland rules to provide, in relevant
part, that projects would be exenpt fromthe rules if
all necessary pernits and approvals had been obtained
for themby July 1, 1986.

The Permttee and the Town argue that the Permttee has
a vested right to have this application reviewed under the
law as it existed at the time the application was filed,
Cctober 21, 1988. The Permttee argues that since the
wetland rules were not in effect at that tinme, they cannot
be applied to this project. The Town argues that, because
the wetland rules were not filed with 1Tcar until April 5,
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1989, at the very least the wetland rules cannot be applied
to permt applications filed before that date. The Town
woul d, however, have the Board go further than the date the
wetland rules were prefiled, and rule that Criterion 1(G)
applies only to applications filed after February 23, 1990,
the date the rules becane effective.

The Appellants argue that Criterion | (G applies to
this project. They assert that Suprene Court case |aw
supports the application of regulations which become
effective between the date of the application and the date
of the hearing on the application if one of two
circunstances is met: (1) the applicant is on notice. of a
pending change in the law which is not targeted at the
applicant; or (2) the public interest in the regulations
out wei ghs considerations of private interests, and the
applicant has not nade substantial inprovements to its
property in reliance on the regulatory system which existed
at the tine of the application. The Appellants state that
the first circunstance is nmet because the Permttee has been
on notice that wetland rules would be adopted since July 1,
1986, which is when the statute enabling the pronul gation of
the rules becane effective. They also state that the second
circunstance is net because the public interest in
protecting wetlands outweighs any private interest, and the
Permttee has not relied on the prior regulatory schene.

The Board has concluded that Criterion | (G need not be
applied to this project. The Board believes that guidance
on this issue is supplied by the Suprene Court in |n re
M Corm ck Manasenment, 149 Vt. 585 (1988). In that case, the
Supreme Court balanced what it termed "conpeting
consi derations" in determ ning whether a town zoning
ordi nance should apply to a project for which a subdivision
plat was filed prior to enactnent of the ordi nance. The
circunstances the Court balanced were the public's interest
in applying regulations against the developer's reliance on
the statutory schene. The Court placed great enphasis on
the town's interest in having proposed |and uses be revi ewed
for conformance with the zoning ordinance. 149 Vt. at
588- 89.

Simlar to the town's strong interest in applying the
zoni ng ordi nance which the Court enphasized in MCorm ck
the state has a strong interest in regulating wetlands. In
fact, the wetland rules are the result of a legislative
determnation that wetlands are highly significant and
deserve protection. See 10 V.S. A § 905(9). This
determ nation deserves substantial weight.
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However, the Board has decided (see below that VNRC
has filed a valid appeal under Criteria | (A, |1(B), 4, 8,
and 10 with respect to wetlands. The wetlands therefore
will be reviewed by this Board under those criteria, and the
goal of wetland protection will be acconplished. Furt her
the Board is concerned that there may be other equitable
factors, such as the Permttee's reliance on the statutory
scheme, which favor not applying the wetland rules to the
project. Accordingly, the Board believes that Criterion
| (G need not be applied to this application in order for
the Board to thoroughly review the 1npacts of this project
on the wetlands. Wre the other criteria not at issue in
this case, the Board's decision mght be different.1

C. Lack of party status below (Criteria | (G and 10)

The Permttee and the Town argue that VNRC cannot
appeal Criteria I (G and 10 with respect to wetlands because
It was not granted party status on these criteria by the
District Commssion. The Board's decision that Criterion
| (G does not apply to this application renders it
unnecessary to rule on whether VNRC is barred from appealing
that criterion for lack of party status before the District
Conm ssi on

The Appellants argue that the VNRC appeal on Criterion
10 cannot be chal |l enged because it was granted party status
on that criterion and this party status was not appeal ed by
any party.

VNRC may appeal Criterion 10 because it had party
status on the criterion before the District Conmssion. The
Board has previously ruled that persons may appeal criteria
i f they have party status on the criteria as the district
comm ssion level. See Re: Sherman Holl ow, #4C0422-5-EB,
Mermor andum of Decision at 4 (February 3, 1988). It is
immaterial whether the District Comm ssion couched its grant
of party status in terns of fiscal inmpacts. Persons granted
party status have it on the entire criterion or subcriterion
and not on just a part.

~ lpecause of the Board's ruling on CGriterion | (G, this
deci sion does not address the issue of whether to accept
evidence offered by the Appellants at the February 21 oral
argunent (see Section I, pp. 2-3, above).
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d. Applicability of Criteria l(B), 4 and 8 to
wet | ands

The Town argues that the Board should at |east dismss
the appeal as it relates to the inpacts on wetlands under
Criteria | (B), 4, and 8 (rare and irreplaceable natura
areas) because, in the Town's view, those criteria do not
relate to wetlands. The Town supports this argunent by
noting that Criterion | (G specifically addresses wetlands
by requiring that projects not violate the wetland rules.

The Appellants argue that the issues the Town raises
are not grounds for dismssal; instead, the Town's argunent
merely raises "issues of proof" regarding the project's
effects on wetlands under the various criteria, and that
such issues are for the Board to consider after it has heard
and revi ewed the evidence.

Not w t hstandi ng the existence of Criterion [(Q, the
Board concludes that the Town's notion nust be deni ed.
Particular values of the wetlands that are addressed under
the criteria may be affected. For exanple, under Criteria
1(B), 4, and 8 (rare and irreplaceable natural areas),
evidence is relevant that: (1) project waste disposal m ght
affect the wetlands because the project fails to neet
applicable health and environmental conservation regulations
regarding waste disposal, or because the project wll
involve the injection of waste materials or harnful or toxic
substances into ground water or wells; (2% soil erosion or
reduction in the capacity of the land to hold water caused
by the project mght affect the wetlands by creating a
dangerous or unhealthy condition; and (3) the affected
wet | ands may be rare and irreplaceable natural areas on
which the project will have an undue adverse effect. See 10
V.S. A § 6086(a)(l)(B), (4), and (8). The Board intends
t hese exanples of relevant evidence to be illustrative
rat her than exhaustive.

e. Scope of VNRC appea

The Board's rulings above result in a determnation
that VNRC's appeal will go forward on wetlands under
Criteria I (B), 4, 8 (rare and irreplaceable natural areas),
and 10. However, VNRC's wetl ands appeal refers to all of
Criterion 1. Wth respect to Criterion 1, VNRC had party
status before the District Commssion on Criteria |(A)
(headwat ers) and ISB). The Board has cited above its rule
that one can appeal only criteria or subcriteria on which
one had party status before the district commission.
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Accordingly, VNRC's wetlands appeal will as a whole be
limted to Criteria I (A), [(B), 4, 8 (rare and irreplaceable
natural areas), and 10.

3. Chal  enues to CRG Annea

a. Criterion 1 (air): failure to participate

The Town and the Permttee argue that the Board shoul d
dismss the CRG air pollution appeal because CRG failed to
participate on that criterion even though it was granted
party status. They support this argument with the notion
that one cannot ralse on appeal what one did not raise
below. They also assert that CRG was granted party status
by the District Comm ssion under Rule 14(B)(2) (materially
assisting party) and that to maintain such status a party
must actually participate.

The Appellants argue that CRG can appeal because it had
party status on Criterion 1, and that the Permttee and the
Town cannot chal |l enge CRG's appeal on grounds of failure to
partici pate because they did not appeal CRG's party status.
They al so assert that CRG had party status under Rule
14(B) (1) (person whose interest may be affected by the
proposed project).

The Permttee and the Town fail to persuade a quorum of
the Board that their notions should be granted. Board
deci sions nmust be made by a majority (five) of its nenbers.
1 V.S A §172. Only Menbers G bb and Storrow vote in favor
of the motions to dismss. Chairman Reynes and Menbers Day,
LI oyd, and \Wagner vote against the nmotions. Accordingly,
the notions fail, and crc's appeal on Criterion 1 (air
pol lution) wll proceed.?2

b. Applicability of Criteria 7, 9(A), 9(H, 9(J) and
9(K) to fiscal conpetition with other retail
centers

In its appeal, CRG states that the Board should | ook at
fiscal inpacts under Criteria 7, 9(A), 9(H, 9(J), and 9(K)
whi ch may be caused by the mall's conpetition wth existing
retail centers. The Town and the Permttee argue that the

2Due to the conflict between the District- Conm ssion's
Hearing O der #1 and the findings of fact issued with the
permt, the Board declines to rule on whether CRG was
granted party'status under Rule 14(B) (1) or (2).
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criteria do not allow the Board to do that. They assert
that the criteria are primarily government-oriented and do
not protect private interests which may be affected.

The Board concludes CRG may appeal Criteria 7, 9(A),
9(H), 9(3), and 9(K) and may address in its appeal fiscal
I hpacts on conpeting retail centers. The reasoning which
applies here was cited above with regard to hearing evidence
concerning wetlands under Criteria |(B), 4 and 8.  For
exanple, under Criterion 7, evidence is relevant that
conpetition with other fiscal centers may affect the ability
of a government to provide governnental services.

c.  Appeal of "non-growth" issues

Wth regard to Criteria 7, 9(A), 9(J), and 9(K), the
District Comm ssion decision states that CRG was given party
status "with regard to fiscal inpacts. .. However, the
District Conmssion's "Hearing Order #1" states that the
grant was "with regard to fiscal inpacts to area
muni cipalities resulting from growh associated with the
project." The Town argues that CRG is seeking to review
non-growt h inpacts under these criteria by bringing up the
fiscal conpetition issue. The Town asserts that, since CRG
only had party status on these criteria with respect to
growth, it cannot appeal non-growh issues.

For the sane reasons that the Board believes VNRC's
Criterion 10 appeal is proper, the Board concl udes that
CRG's appeal of Criteria 7, 9(A), 9(J), and 9(K) is not
i nproper for raising "non-growth" i ssues.

d. Scope of CRG appeal

Based on the Board' s deci sions above, cRrRG's appeal w ||
proceed with respect to air pollution under Criterion 1, and
fiscal impacts under Criteria 7, 9(A), 9(H, 9(J), and 9(K).

B. Party Status
At the prehearing, three non-statutory parties stated

that they wi shed to participate in this appeal: VNRC, CRG
and the Gty of Rutland. 3 ke Board's prehearing

3"Non-statutory" parties refer to those parties not
automatically entitled to notice and party status in Act 250
proceedings, in contrast to towns and town planning
comm ssions. See 10 V.S. A §s 6084, 6085.
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conference report and order requested Petitions for party
status by February 5, 1990. None was filed. On February
15, the Appellants filed an objection to this part of the
prehearing order.

One issue that was raised at the prehearing conference
was whether parties have to re-establish their
qualifications for party status de novo. This is the basis
for the Appellants' objection to the prehearing order. The
Appel l ants assert that under Suprenme Court case |aw and
prior Board decisions, the Board is only able to review
party status determ nations which are appealed, and if a
person is granted party status by a district conm ssion,
that person has party status before the Board unless that
status is appeal ed.

The practice before the Board has been that persons
need to re-establish party status at the appellate |evel.
However, Act 250 does not nandate this interpretation. See
10 V.S. A § 6089(a).

Concerning party status on appeal, the Suprene Court
has st at ed:

A de novo proceeding contenplates those parties who had
an interest in the original proceeding being allowed to
appear and participate as proper parties at the second
set of hearings.

In re Preseault, 130 Wt. 343, 348 (1972). In that case, the
Supreme Court reversed an Environmental Board decision
because the Board had denied party status to an adjoi ning
Broperty owner at the Board |evel who had been a participant
efore the district conmm ssion,

Substantial policy considerations weigh in favor of
interpreting Act 250 to enable parties before district
comm ssions to be parties before the Board. The appeal s
process would be streanlined because the current practice of
re-establishing party status on appeal results, in many
appeal s, in significant expenditures of tine and resources
on the part of the Board and persons involved in appeals.

Accordingly, the Board interprets Act 250 and the Board
Rules to provide that parties in district comm ssion
proceedings are automatically parties on appeal wth respect
to the same criteria concerning which the district
comm ssion granted them party status. District comm ssion
?rants or denials of party status may be chall enged by the

iling of a valid appeal or cross-appeal by an aggrieved
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party pursuant to Rule 40. Re: Maple Tree Place

Associ ates, #4co775~EB, Menorandum of Decision at 12-13
(Decenber 22, 1988); Re: Swain Development Cornoration,
#3W0445-2-EB, Menorandum of Decision at 4-7 (July 31, 1989).
In this case, VNRC, CRG and the Gty of Rutland wish to
participate on_apgeal and were granted party status on
various criteria by the District Commssion. Their party
status is not challenged by an aggrieved party through

appeal or cross-appeal. Consequently, VNRC, CRG and the N
Gty of Rutland are parties to this appeal on the criteria
concerning which the District Conmm ssion ?ranted them party
status, and the Board vacates that part of the prehearing
order which required filing of petitions for party status by
February 5.

C.  Mtions Submtted by the Appellants

1. Mtion to stav site work

The Appellants ask the Board to stay the effect of the
District Commission pernit. They are concerned that work on
the project would result in a permanent and irreversible
effect on wetlands. They state that wetlands being affected
by the project are hydrologically connected to
environmental |y significant wetlands.

The Permttee argues that the Appellants' request for a
stay is defective because (1) the request was filed with the
Board, and (2) stay requests nust first be nmade to the
district commssion. The Permttee quotes what it alleges
to be Board Rule'42 in support of its argument. The
Permttee has not opposed the stay mection on any ot her
ground, but states that it wll take no action or engage in
any activity on the site which may affect wetlands.

Rule 42 allows the Board to issue a stay, stating that
the Board may consider inpact on the values enbodied In Act
250, hardship to the parties, and the public health, safety
or general welfare. The current |anguage of the rule
requires that stay notions nust be nmade in witing to the
Board:

Any party aggrieved by a final order of the board or a
district commssion may request a stay by witten
motion filed with the board identifying the order or
portion thereof for which a stay is sought.

In deciding whether to grant or deny a stay, the board
may consider the hardship to gartles, the inpact, if
any, on the values sought to be protected by Act 250,
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and any effect upon public health, safety, or general
wel fare. ...

(Enphasis added.) There is no nention of first requesting a
stay fromthe the district conm ssion.

The Board has decided that a stay of Land Use Permit
#1R0661 should be issued. That permt authorizes
construction which may inperil wetlands which are at issue
in this appeal. The criteria which are on appeal here wth
respect to wetlands enbody val ues which may be affected by
t he construction. These values include protection of
headwat ers, proper waste disposal, prevention of soil
erosion or reduction in the capacity of the land to hold
water, protection of rare and irrepl aceable natural areas,
and conformance with regional and town plans. See 10 V.S A
§ 6086(a)(l)(A and (B), (4),(8), and (10). If allowed to
go forward, such construction nmay have effects on the
wet | ands whi ch cannot be reversed.

Further, the Permttee has alleged no hardship if
a stay of the permt is issued. The Permttee has instead
stated that it plans to engage in no activities which wll
affect the wetlands at issue. Wthout a stay, such a

prom se i s unenforceable. In addition, the Permittee's
promse would allow it to comence construction which it
believes will not affect the wetl ands. Wiile the Permttee

may in good faith believe that certain parts of the proposed
project may constructed wi thout effect on the wetlands, an
incorrect judgnent in this regard could have irreversible

i mpacts on the wetl ands.

2. Mbtion for access to wopertv

The Appellants ask the Board to conpel the Permttee to
allow their expert to go onto the site to investigate the
wet | ands. The Appellants state that they have been denied
access and that investigation of the wetland is critical to
their case. They assert that the Board has authority to
order the Permittee to grant access pursuant to 10 V.S.A §
6027(a) (which gives the Board the power to require the
producti on of evidence), the Vernont Admnistrative
Procedure Act, and Board Rul e 14(B)

The Permittee argues that there is no authority for the
Board to require the Permttee to provide site access to the
Appel | ant s. The Permittee also argues that, while it is
denyi ng access now, the Appellants were given access to the
site during the District Comm ssion proceedings and their
expert did visit the site on March 3, 1989.
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The Board concludes that it should order the Permttee

to grant site access to VNRC for purposes of evaluating the
wet | ands at issue. The Board has deternmined that VNRC's
appeal regarding wetlands under Criteria [ (A), |1(B), 4, 8,
and 10 is valid. VNRC nust therefore be allowed the

opportunity to nmake a full investigation of the wetlands in
order to %repare its case. In addition, since the Board
will now be faced with deciding issues concerning the

wetlands, the Board will need conprehensive and bal anced
anfprnat|on, from different perspectives, to make those
eci si ons.

The Board believes it has authority to order the
Permttee to grant access to the tracts on which the
proposed project will be located. Admnistrative agencies
have those powers granted to them by statute or which are
implied "as may be needed for the agency to achieve the task
assigned to it."™ In re peCato Brothers, Inc., 149 Vt. 493,
495 (1988). The Board believes that the structure and
purposes of Act 250 inply a power to conmpel an applicant to
grant site access to a party to the Act 250 proceeding
regarding its application. Act 250 is a regulatory statute
which requires environnental review of proposed |and uses
10 V.S. A §§ 6001(3) and (19), 6083§a)(2), 6086(a). Act 250
jurisdiction is defined in terns of acreage and tracts of
land. 10 V.S. A §§ 6001(3) and (19), 6081. Prior to
issuing a permt for a proposed |and use, the Board or
district comm ssion nmust find that the use will neet a
number of environmental criteria, many of which relate to
i mpacts on land, such as headwaters, soil erosion, and
stream alteration. 10 V.S.A § 6086(a). The statute
requires that certain persons be parties to Act 250
proceedi ngs, and enables the Board to issue rules allow ng
nore persons to be parties, which the Board has done. 10
V.S. A §§ 6084(a), 6085(c); Rule 14. The statute assigns
burdens of proof to parties other than the applicant wth
respect to a nunber of criteria, including Criteria 7 and 8,
whi ch are on appeal here. 10 v.s.a § 6088(b). The statute
also requires the applicant to grant site access to the
Board, district conm ssions, or their agents. 10 V.S. A s
6083(b). The statute further gives the Board and district
conm ssions the power to conpel the production of evidence.
10 V.S. A s 6027(a).

It is clear that the entire structure of Act 250
implicitly grants the Board and district comm ssions the
power to conpel an applicant to grant site access to
parties. To evaluate |and uses and inpacts on land, it is
necessary to obtain information concerning the land on which
a project is proposed to be built. The Board's and district
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. conmi ssions' primary nmeans for obtaining such information is

. through the parties to an Act 250 proceeding. Further, to

i satisfy their burdens of proof regarding the inpact of

' proposed | and uses, parties nust be afforded site access.

- This necessity extends not only to criteria concerning which

- the burden of proof is on opponents, but also to other
criteria on which the burden is on the applicant, because
otherwi se granting party status would not be meani ngful

Accordingly, the Board will order the Permttee and
: Co-permttees to grant access to the project site to VNRC
for the purpose of investigating the potential effects of
t he proposed project on wetlands. Reasonable notice nust be
given to the Permttee and Co-permttees concerning entry
.onto the property for this purpose. The Pernmittee and
Co-permttees are cautioned that failure to conply with this
order, or to allow VNRC to undertake a conplete site
nvestigation with respect to inmpacts on wetlands, nay
t result in recess of this nmatter until such failure is
- corrected or a denial of the permt if the Board does not
. have sufficient information on which to base positive

Ve ﬁ;findings.

3. Mbtion to recess hearinas

There are two grounds for this motion. First, the

+ Appel l ants are requesting that the hearings be recessed
suntil the federal Army Corps of Engineers issues a decision
;i concerning the wetlands at issue. The eypellants assert
it that the Corps will find that an "individual" permt is
. required for the site, and that such a permt wll be
denied.  Second, the Appellants seek a recess of the
i. proceeding in order to enable themto conduct wetl and

investigation and anal ysis once the ground has thawed.

|

!

' Both the Permittee and the Town contest this notion.
| They argue that the Appellants are asking the Board to

{ recess for an indefinite tinme and that an indefinite recess
'is not authorized by Act 250 or the Board Rules. They also
argue that there is no authori&y in the Board Rules to

i recess pending issuance of a federal permt. They state as
wel | that the federal permt mght not be denied. Furt her,
i| they assert that the Appellants have already had an
i opportunity to investigate the site.

i Board Rule 13 allows the Board to recess "“for a

a ' reasonabl e period of time" pending a nunber of events,
i including "econduct of investigations" or "other simlar
~reason.” Rule 19(C) allows the Board to recess and defer

taking evidence until necessary permts or certifications
are issued.
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The Board has decided not to recess this matter. The

Board does not believe that it is appropriate to recess this

particul ar appeal pending issuance of the federal Corps

permt. Further, the Appellants have stated that conditions
at the wetland will be anenable to investigation after My
1, 1990 and that prefiled testinmony can be filed within ten
days of that date. Accordingly, the Board will revise the

requirements of the prehearing order to allow the wetland
investigation to occur wthout recessing the hearings (see
attached order).




Menmor andum of Deci si on
Fi nard- Zam as Associ at es
Land Use Permt #1R0661-EB

Page 18
V. ORDER
1. The Permittee's and the Town's notions to dismss

with respect to Criterion | (G are granted. f

2. The renmi nder of the Permittee's and the Town's
notions to dismss is denied.

3. The scope of this appeal is as follows: wetlands
- Criteria I (A, I(B), 4, 8 (rare and irreplaceable natural
areas), and 10; air pollution - Criterion 1; and fiscal
|npacts - Citeria 7, 9(A), 9(H, 9J), and 9(K).

4, The Appellants' objection to the prehearing report
is granted. Paragraph 3 of the prehearing order dated
January 23, 1990 1s vacated.

5. VNRC is a party to this appeal with respect to
Criteria I (A, I(B), 4, 8 (rare and irreplaceable natural
areas) and 10.

6. CRGis a party to this appeal with respect to :
Criteria 7, 9(A), 9(H, 9(J), and 9(K). ;

7. The Gty is a party to this appeal with respect to
Criteria |1 (B), 7, 8 (rare and irreplaceable natural areas), i
9(A), 9(H, 9(K), and 10. 5

8. The Appellants' motion for a stay is granted.
Land Use Permt #1R0661 i s stayed pending the outcone of
this appeal .

9. The Appellants' notion to conpel access to the
property is granted. The Permttee and Co-permttees shal
provide access to the tracts of land on which the proposed
project is to be located to VNRC.  Such access shall be
granted consistent with the specifications in the Board's
deci si on, above. !

10.  The Appellants' notion to recess is denied.

11. Paragraphs 6, 7, and 8 of the prehearing order are
vacat ed.

12 On or before April 17, 1990, parties shall file
final lists of witnesses and exhibits and prefiled testinony
for all witnesses they intend to present for their direct
case with respect to Criteria 1 (air pollution), 7, 9(A),

9(H, 9(J), and 9(K).
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13. On or before May 2, 1990, parties shall file
prefiled testimony for all wtnesses they intend to present
In rebuttal with respect to Criteria 1 (air pollution), 7
9(A), 9(H), 9(J), and 9(K}.

14.  On or before May 15, 1990, parties shall file
final lists of witnesses and exhibits and prefiled testinony
for all witnesses they intend to present for their direct
case wWwith respect to Criteria I (A, (B, 4, 8 (rare and
irreplaceabl e natural areas), and 10.

15. Paragraph 9 of the prehearing order is nodified as
follows with respect to the order of presentation, and
except for this nodification remains in force:

The order of presentation at the hearings will be: (1)
on May 9 and 10, a brief overview by the Permttee, a site
visit, and evidence on air pollution (Criteria 1) and fisca
I mpacts (Criteria 7, 9(A), 9(H), 9(J), and 9(K?); and (2) on
May 23 and 24, evidence on wetlands (Criteria | (A), 1(B), 4,
8 (rare and irreplaceable natural areas), and 10). Prior to
consi dering wetlands on May 23 and 24, any itens which were
assigned to May 9 and 10 and were not conpleted wll be
hear d.

Presentations on the air pollution, fiscal inpacts, and

wetlands issues will be as follows: the Permttee, the
A? ellants, the Town, and the City. Each party will cal

all its witnesses and introduce all its testinony during its
Bresentation. Because prefiled rebuttal testinony is not
eing required for the wetlands issues, parties nust rebut
the prefiled testinony concerning wetlands during their
assigned tinme for presentation. |If evidence not previously
made known is admtted or elicited followng a party's
presentation, that party may seek to introduce such rebutta
evidence as is not already in the record.

16. Except as nodified by this order, the prehearing
order remains in effect.

090 Dated at Montpelier, Vernont, this 28th day of March
1990.

ENVI RONMVENTAL BOARD

Stephgn Reynes, [Chairman
Rebecca Day
Arthur G bb
nuFI Ll oyd
arl es storrow

W Philip Wagner




